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JUDGMENT

Before:
Lord Thomas of Cwmgiedd, President
Justice Chelva Rajah SC

Justice Fritz Brand

Order

1. The applications for permission to appeal from the judgment of 17 November 2024 and
the order of 24 December 2024 be adjourned until after the First Instance Circuit has
heard argument on and determined whether the Liquidator is entitled to use the funds
claimed to be the property of the Purported Trusts for the purpose of paying the

expenses of the liquidation.

2. Any application in respect of any interim use by the Liquidator of the funds claimed to
be the property of the Purported Trusts, until the First Instance Circuit has determined

the issue set out in paragraph 1, is to be considered by the First Instance Circuit.



Judgment

. We have considered the applications made to us on behalf of the beneficiaries of the
Purported Trusts and Mr Baeriswyl. It is unfortunate that those representing the
beneficiaries of the Purported Trusts and Mr Baeriswyl did not apply to become parties
more swiftly to make their standing clear and have not co-operated more expeditiously

and more fully with the First Instance Circuit

It appears that in consequence the First Instance Circuit was not put in a position where
it could hear argument on and finally determine (i) the entitlement of the Liquidator to
use funds claimed to be the property of the Purported Trusts, or (ii) on the applicability
of the Berkeley Applegate principle (named after Re Berkeley Applegate (Investment
Consultants) Ltd [1989] Ch 32) referred to in paragraph 57 of the judgment of 17
November 2024. The First Instance Circuit has only been able to express provisional

views; it has made no determination.

. We consider that the First Instance Circuit should, before we consider any application
for permission to appeal on those issues, (i) hear full and proper argument on all the
issues relating to the use of the funds claimed to be trust property by the Liquidator for
the expenses of the liquidation, and (ii) determine those issues. It is for the First Instance

Circuit to determine the order in which such issues be determined.

If any application is to be made in relation to the use by the Liquidator of the funds
claimed to be the property of the trusts under paragraph 1 of the order of 24 December
2024 pending the determination of the issues set out above, that application must be
made to the First Instance Circuit as provided for in paragraph 3 of the order of 24
December 2024.

. There is no merit in the applications for permission to appeal in respect of all the other
issues in relation to the judgment of 17 November 2024 and the order of 24 December

2024. Permission to appeal on those issues is refused.



By the Court,

Lord Thomas of Cmwigedd, President

A signed copy of this Judgment has been filed with the Registry.
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